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STATEMENT OF THE | SSUE

Whet her the Respondent commtted the violations alleged in
the Order of Probable Cause entered March 4, 2005, and, if so,
the penalty that should be inposed.

PRELI M NARY STATEMENT

In an Order of Probable Cause entered March 4, 2005, the
Fl orida El ections Commi ssion ("FEC') notified Thomas L. WIIs,
Jr., a lieutenant with the Cty of Wst Pal m Beach Police
Departnent, that it had found probable cause to charge himwth
two violations of Florida's election laws. 1In Count 1, the FEC
al | eged that Lieutenant WII|s asked enpl oyees under his
supervision to attend a political rally for R c Bradshaw, a
candi date for Pal m Beach County Sheriff; in Count 2, the FEC
al l eged that Lieutenant WIlls threatened a police officer
because the officer had, a week earlier, nmade a comment about
joining a group of Bradshaw s opponents at the rally. 1n both
Counts 1 and 2 of the Order of Probable Cause, the FEC charged
that Lieutenant WIls had used "his official authority or
i nfluence for the purpose of attenpting to coerce or influence
anot her persons' vote or affecting the results of an election,”
in violation of Section 104.31(1)(a), Florida Statutes (2003).1!
Lieutenant Wlls tinely filed an Arended Petition for Fornal
Adm ni strative Hearing Invol ving D sputed |Issues of Fact, and

the FEC transmtted the petition to the D vision of



Adm ni strative Hearings for assignnent of an administrative |aw
j udge.

The final hearing was held on August 10 and 11, 2005. The
FEC presented the testinony of O ficer Paul Creel man,
Li eutenant Wlls, Captain Maria O sen, and Captain Allen Wsl ey
Otman; Petitioner's Exhibits 9 through 11 were offered and
received into evidence. Lieutenant WIlls testified in his own
behal f, and Respondent's Exhibits 12 through 15 were offered and
received into evidence. |In addition, Joint Exhibits 1 through 7
and 16 through 24 were offered and received into evidence.?
Joint Exhibits 16 through 24 consist of the transcripts of the
depositions of Sergeant Joseph Luci ano, Sergeant John Kelly,
Sergeant Louis Peneque, Oficer Bryan Wllians, Oficer Ronald
Robbi ns, Lieutenant Dani el Sargent, Captain Brett Patterson,
Sergeant John Riddle, and O ficer Kevin Harrell. The deposition
transcripts were offered and received in lieu of the live
testinony of these witnesses. Finally, official recognition was
given to the Order of No Probabl e Cause entered by the FECin a
case involving WIlliam MCray, FEC 04-214; the Oder of No
Probabl e Cause entered by the FEC in a case involving Calvin

Bryant; and the Final Oder of the FEC in Florida El ections

Conmi ssion v. John J. Fugate, DOAH Case No. 04-1178

(February 19, 2005).



The two-volune transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on Septenber 7, 2005.
The parties tinely filed proposed findings of fact and
concl usions of |law, and these proposals have been considered in
the preparation of this Recommended Order.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing, the stipulation of the parties, and on the entire
record of these proceedings, the follow ng findings of fact are
made:

1. The FECis the statutory entity that is responsible for
i nvestigating conplaints and enforcing Florida's el ection | aws,
Chapters 104 and 106, Florida Statutes. See § 106.25, Fla.

St at .

2. Lieutenant WIIls has been enployed by the Wst Pal m
Beach Police Departnent for approxinmately 23 years and has
served as a lieutenant for approximately three years.

3. At the time he was pronpoted to |ieutenant,

Li eutenant WIlls was serving as the president of the West Palm
Beach Police Benevol ent Association, Inc. ("PBA"), which is a

police union for officers, sergeants, and |ieutenants enpl oyed
by the West Pal m Beach Police Departnent. Lieutenant WIlls

resigned this position when he was pronoted. In May 2004, the



time material to this proceeding, Lieutenant WIlls served as a
representative to the PBA

4. In My 2004, Lieutenant WIIls worked the night shift,
from5:00 ppm to 6:30 a.m He supervised a uniformed patrol
squad of 10-to-12 police officers and two sergeants. The squad
was divided into two units; the first night-shift unit began
work at 5:00 p.m, and the second night-shift unit began work at
7:00 p.m Sergeant Riddle supervised the first night-shift
unit, and Sergeant Kapper supervised the second night-shift
unit, under Lieutenant WIIls's comrand.

5. The police officers in Lieutenant WIIls's squad were
required to attend a briefing or "line-up" before they began
their patrol or other duties. During the line-up, the officers
were briefed on arrest information, bulletins, training, work
assignnents, and other enploynent-related matters. The
bri efings were conducted by Sergeant Kelly, an adm nistrative
sergeant who was not under the direct supervision of
Li eutenant Wlls. Lieutenant WIlls often participated with
Sergeant Kelly in conducting the briefings for his squad.

6. Oficers inthe first night-shift unit went on duty at
5:00 p.m, and the briefing for this shift began pronptly at
5:00 p.m; an officer was considered late for work if he or she

arrived in the briefing roomafter 5:00 p. m



7. The officers in Lieutenant WIlls's first night-shift
unit routinely began congregating in the briefing room 15 or
20 m nutes before the 5:00 p.m briefing began. They watched
tel evision; tal ked about many different topics, including
politics; and generally interacted informally until briefings
began at 5:00 p. m

8. Wen a police officer was on the police departnment
prem ses, the officer was expected to obey a direct order froma
superior officer, even if he or she was not on duty. |[If an
of ficer was given an order by a superior officer to carry out
work-related duties prior to the beginning of his or her shift,
the officer was eligible for overtine pay for the tine spent
perform ng these work-rel ated duties. An off-duty officer was
not, however, expected to obey anything but a direct order from
a superior officer.

9. In an e-mail dated May 4, 2004, Sergeant Peneque, who
was the president of the PBA, advised that the PBA planned to
endorse Ric Bradshaw, a former chief of the West Pal m Beach
Pol i ce Departnent, as a candidate for Pal m Beach County Sheriff
and that the endorsenent woul d be announced at a press
conference to be held on May 25, 2004. Sergeant Peneque rel ated
inthe e-mail that the "chief" was asking that the nenbers of
the police departnent support himby comng to the press

conference. Sergeant Peneque sent this e-nmail out on the West



Pal m Beach Police Departnment "Lotus notes" e-nmmil system and it
appeared on all of the police departnent conputers.

10. The PBA routinely sent e-mails regardi ng union
busi ness through the police departnent e-mail system and the
information was generally dissemnated to the assenbl ed police
officers prior to the start of shift briefings.

11. On May 10, 2004, about 10 or 15 m nutes before the
begi nning of the briefing for the 5:00 p.m shift, Sergeant
Kelly read Sergeant Peneque's e-mail to the officers who had
congregated in the briefing room There were about five or siXx
officers present at that tinme, and few of themindicated to
Sergeant Kelly that they would attend the Bradshaw rally.
Sergeant Kelly was upset by this |ackluster response and nade
several remarks to the officers in the briefing roomto the
effect that they should support "Chief" Bradshaw, that Bradshaw
had hired nost of them and that they should show their |oyalty
by supporting his candidacy for sheriff.

12. Lieutenant Wlls cane into the briefing roomin tine
to hear Sergeant Kelly's remarks about the [ack of support for
t he Bradshaw candi dacy, between 5 and 10 m nutes before 5:00
p.m By that time, nore officers had assenbled in the briefing
room Before the 5:00 p.m briefing began, Lieutenant WIlls
read the PBA e-nmail to the officers in the briefing room

Li eutenant WIlls asked how many officers planned to attend the



Bradshaw rally. Lieutenant WIlls was di sappoi nted when only a
few officers indicated that they were going to attend the rally,
and he said sonething to the effect that "Chief" Bradshaw had
done a lot for the West Pal m Beach Police Departnent.?

13. A police officer nanmed Paul Creel man spoke up when
Li eutenant WIlls told the assenbled officers about the Bradshaw
rally, after one of the officers in the briefing roomnmde a
remark that a group of anti-Bradshaw officers were planning to
show up for the rally. Oficer Creel man remarked, "Wat tine do

"4 Officer Creelman neant his remark as a joke.

t hey get there.

14. At the tinme he made the remark, O ficer Creel man was
sitting in the back of the briefing room he was eavesdroppi ng
on the discussion between Lieutenant Wlls and the officers at
the front of the briefing roombut was not one of the officers
engaged in the discussion with Lieutenant WIIs.

15. Lieutenant WIlls heard Oficer Creelman's remark, but
he did not respond to the remark. He went on to di scuss other
matters.

16. In May 2004, Oficer Creel man was assigned to the
Nei ghbor hood Enhancenent Team ("NET"). O ficer Creel man and the
ot her NET officers were not nenbers of Lieutenant WIls's squad
and attended the 5:00 p.m briefing as guests, primarily to

gather officer safety information. Sergeant Luciano was the

sergeant in charge of the night-shift NET officers, and



Li eut enant Sar gent supervised Sergeant Luciano and the NET
officers. Lieutenant WIlls had no direct supervisory authority
over O ficer Creel man.

17. O ficer Creel man was present at the 5:00 p.m briefing
for Lieutenant WIIls's squad on May 17, 2004. During the
briefing, Sergeant Kelly discussed problens that the squad was
having with officers abusing sick |eave by calling in sick when
they wanted a few days off. Lieutenant WIlls joined the
di scussion, and he was enphatic that he would not tolerate the
abuse of sick |eave by the officers in his squad because it |eft
t he squad short-handed and caused safety concerns.

Li eutenant WIls discussed the police departnent's policies
regardi ng sick | eave, and, at one point, Lieutenant WIlls stated
that he had been the president of the PBA; that he knew how

t hi ngs wor ked; and that he would "fuck over" anyone who "fucked"
wi th himabout sick |eave.

18. O ficer Creelman interjected a cormment under his

"S  Lieutenant WIls asked O ficer

breath, saying "That's sad.
Creelman to repeat his comment, and O ficer Creel man did so.

Li eutenant Wl ls demanded to know what O ficer Creel nan neant by
the remark, and Oficer Creelman told Lieutenant WIlls that he

consi dered his conment about using what he had | earned as PBA

presi dent agai nst his subordinate officers to be inappropriate.



19. Lieutenant WIlls was angry about Oficer Creelman's
remark and told Sergeant Luciano that he wanted to see him and
Oficer Creelman in his office after the briefing. Wen Oficer
Creel man and Sergeant Luciano came into his office,

Li eutenant WIIls expressed his anger about what he considered
Oficer Creel man's derogatory and disrespectful conduct towards
himduring the briefing. Lieutenant Wlls told Oficer Creel man
that he did not want him "nouthing off" during his squad's
briefing and that he thought Oficer Creel man was a "smart

al eck.” To make the point that the incident on May 17, 2004,
was not the first time Oficer Creelman had "smarted off" to
him Lieutenant Wlls told Oficer Creel man that he had not
forgotten his remark about the anti-Bradshaw rally.

Li eutenant WIlls then told Oficer Creel man and Sergeant Luci ano
to |l eave his office.

20. According to Oficer Creel nan, the reason
Li eutenant WIlls called himinto his office was to address
O ficer Creel man's conduct in making inappropriate comments
during the briefing of Lieutenant Wlls's squad.® Oficer
Creel man described Lieutenant WIlls's manner during the tinme he
was in Lieutenant WIlls's office as "normal" and stated that
Li eutenant Wlls spoke in a | ow tone of voice.’

21. In a nenorandum dated May 18, 2004, to Assistant Chief

Van Reeth, Oficer Creel man set out his version of the events

10



that took place on May 10, 2004, regarding Lieutenant WIIls's
di scussion of the Bradshaw rally; his version of
Li eutenant WIlls's conduct during the May 17, 2004, briefing;
and his version of the neeting in Lieutenant WIlls's office on
May 17, 2004.% In the May 18, 2004, nenorandum O ficer Creel man
requested perm ssion to speak with Assistant Chief Van Reeth and
the Chief of Police "so that we can all resolve this matter."
22. On May 21, 2004, Oficer Creelman filed a conpl ai nt
agai nst Lieutenant WIlls regarding "the manner in which the
Li eut enant spoke to officers in briefing." Oficer Creelnman's
conpl aint was that Lieutenant WIlls used "inappropriate
| anguage."” A copy of Oficer Creelman's May 18, 2004,
menor andum was attached to the conplaint form
23. Captain O sen conducted the investigation of Oficer
Creel man's conpl ai nt agai nst Lieutenant WIlls, and she concl uded
that Lieutenant WIlIls used inappropriate | anguage during the
May 17, 2004, briefing when discussing the abuse of sick |eave
by nmenbers of his squad. Lieutenant WIlls was disciplined for
this m sconduct with a verbal reprimnd docunented in his
personnel file.
24. Captain O sen concluded after her investigation that
Li eutenant Wlls read the PBA e-nmail before the May 10, 2004,
bri efi ng began, when Lieutenant WIlls and the police officers he

supervi sed were off duty. Because of this, Captain O sen

11



concl uded that Lieutenant WIlls did not violate any of the rules
or policies of the West Pal m Beach Police Departnent with
respect to his remarks about the Bradshaw rally.

25. Neither Lieutenant WIlIls nor any other nenber of the
West Pal m Beach Police Departnent is expected to enforce
Florida's election |aws as part of their duties as police
officers, and no training with respect to the provisions of
Florida's election laws is provided for police officers by the
West Pal m Beach Police Departnent or the Florida Departnent of
Law Enforcenent. Lieutenant WIlls is not famliar with the
provi sions of Florida' s election laws in his professional
capacity as a |aw enforcenent officer

26. Lieutenant WIls has never run for public office or
served as a committee chair, a conmittee treasurer, or a
canpai gn treasurer for a candidate in a municipal, county, or
state political canpaign. Lieutenant WIlls is not famliar with
the provisions of Florida's election |laws in his personal,

i ndi vi dual capacity.

27. Lieutenant WIlls was provided with a copy of the rules
and regul ati ons of the West Pal m Beach Police Departnent, and he
was aware in May 2004 that it was agai nst the police
departnent's rules and regulations for an officer to engage in

or discuss political activities during work hours.

12



28. Notwithstanding this policy, Bradshaw s candi dacy for
Pal m Beach County Sheriff generated a | ot of interest anong the
police officers and was a topic of general discussion at the
pol i ce departnent, even when officers were on duty, because
Bradshaw had been the Chief of the Wst Pal m Beach Police
Department until he retired in early 2004.

Sunmar y

29. The evidence presented by the FEC is not sufficient to
establish with the requisite degree of certainty that
Lieutenant Wlls willfully used his supervisory position,
authority, or influence for the purpose of coercing or
i nfl uencing the vote of any of the officers present during the
di scussi on of Bradshaw s candi dacy before the May 10, 2004,
briefing or of affecting the result of the election for Palm
Beach County Sheriff.

30. The evidence presented reflects that none of the
officers present in the briefing roomprior to the May 10, 2004,
briefing had a clear nmenory of the specific statenents nade by
Lieutenant Wlls, and the evidence is not sufficiently
persuasive to support a finding of fact that Lieutenant WIlls
told the police officers assenbled in the briefing roomthat
t hey shoul d support Bradshaw s candi dacy for sheriff or that
they should attend the Bradshaw rally. It cannot reasonably be

inferred fromthe evidence presented that Lieutenant WIlIs's

13



purpose in reading the PBA e-nmail or in making the statenment to
the officers that Bradshaw had done a |ot for the West Pal m
Beach Police Departnent was to coerce or influence anyone
present in the briefing roomto attend the Bradshaw rally, to
vote for Bradshaw, or to effect the results of the election for
sheriff.?®

31. Even if the evidence were sufficient to support a
finding that Lieutenant WIIls's purpose was to coerce or
i nfluence the officers to attend the Bradshaw rally or to
support or vote for Bradshaw for sheriff, the evidence presented
by the FEC is not sufficient to support a finding that
Li eutenant WIlls was aware that his actions violated Florida's
el ections laws or that he acted in disregard of the |aw.
Evi dence that Lieutenant WIls knew that the West Pal m Beach
Pol i ce Departnent rules and regul ati ons prohibited himfrom
engaging in political activities while on duty is not sufficient
to support an inference that Lieutenant WIIls should have been
on notice that he should consult Florida's election | aws prior
to reading the PBA e-nmai|l or making any remarks about Bradshaw s
candi dacy for sheriff.

32. Finally, the evidence presented by the FEC is not
sufficient to support a finding that Lieutenant WIIs's purpose
intelling OOficer Creelman on May 17, 2004, that he renenbered

his remark about the anti-Bradshaw rally was to coerce or

14



i nfluence Oficer Creelman's vote for sheriff or the affect the
result of the election for sheriff. It is uncontroverted that

Li eutenant WIlls's purpose in calling Oficer Creel man and
Sergeant Luciano into his office on May 17, 2004, was to talk to
O ficer Creel man about his making disrespectful comrents during
the briefings of Lieutenant WIlIls's squad, and it cannot
reasonably be inferred fromthe evidence presented that

Li eutenant WIls's purpose in remnding Oficer Creelman of his
remark was other than to illustrate Lieutenant WIIs's point
that O ficer Creel man had been di srespectful during briefings on
nore than one occasion.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of these proceedi ngs and of
the parties pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es (2005).

34. Section 104.31, Florida Statutes, provides in
pertinent part:

(1) No officer or enployee of the state, or
of any county or rmunicipality thereof,
except as hereinafter exenpted from
provi si ons hereof, shall:

(a) Use his or her official authority or

i nfluence for the purpose of interfering
with an election or a nom nation of office

or coercing or influencing another person's
vote or affecting the result thereof.

15



35. On its face, Section 104.31(1)(a), Florida Statutes,
requires proof that a public enployee (1) "use his or her
official authority or influence"; (2) "for the purpose of"; (3)
"interfering wwth an election” or "coercing or influencing
anot her person's vote" or "affecting the result” of an election.
Section 106.25(3), Florida Statutes, adds an additional el enent
to the proof required to establish a violation of
Section 104.31(1)(a), Florida Statutes. Section 106.25(3),
Florida Statutes, provides: "For the purposes of comm ssion
jurisdiction, a violation shall nean the willful perfornmance of
an act prohibited by this chapter or chapter 104 or the wllful
failure to performan act required by this chapter or chapter
104."

36. "WIIful performance of an act"” is defined in
Section 106.37, Florida Statutes, which provides:

A person willfully violates a provision of
this chapter if the person conmmits an act
whil e knowi ng that, or show ng reckl ess

di sregard for whether, the act is prohibited
under this chapter, or does not comit an
act while knowi ng that, or show ng reckless
di sregard for whether, the act is required
under this chapter. A person knows that an
act is prohibited or required if the person
is aware of the provision of this chapter
whi ch prohibits or requires the act,
under st ands t he neani ng of that provision,
and perforns the act that is prohibited or
fails to performthe act that is required.
A person shows reckl ess disregard for

whet her an act is prohibited or required
under this chapter if the person wholly

16



di sregards the | aw wi t hout maki ng any

reasonabl e effort to determ ne whether the

act would constitute a violation of this

chapter.
The definition of "willful"” found in Section 106.37, Florida
Statutes, applies to violations of Section 104.31, Florida
St at ut es.

37. The FEC has the burden of proving by clear and

convi nci ng evidence that Lieutenant WIls violated

Section 104.31(1)(a), Florida Statutes. See Diaz de la Portilla

v. Florida El ections Conmm ssion, 857 So. 2d 913 (Fla. 3d DCA

2003) .

38. I n Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court explai ned:

[C I ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
Wi tnesses testify nmust be distinctly
remenbered; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief of conviction, wthout
hesitancy, as to the truth of the
al | egations sought to be established.
Slonmowi tz v. WAl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

Judge Sharp, in her dissenting opinion in Walker v. Florida

Depart nent of Busi ness and Professional Regul ati on, 705 So. 2d

652, 655 (Fla. 5th DCA 1998) (Sharp, J., dissenting), reviewed

17



vari ous pronouncenents on clear and convi nci ng evi dence and
observed:

Cl ear and convi nci ng evi dence requires nore
proof than preponderance of evidence, but

| ess than beyond a reasonable doubt. 1In re
| nqui ry Concerning a Judge re & azi ano,

696 So. 2d 744 (Fla. 1997). It is an
intermedi ate | evel of proof that entails
both qualitative and quantative [sic]
elements. |In re Adoption of Baby E.A W,
658 So. 2d 961, 967 (Fla. 1995), cert.

deni ed, 516 U. S. 1051, 116 S. . 719, 133
L. BEd. 2d 672 (1996). The sumtotal of

evi dence must be sufficient to convince the
trier of fact without any hesitancy. 1d.
It must produce in the mind of the trier of
fact a firmbelief or conviction as to the
truth of the allegations sought to be
established. Inquiry Concerning Davie, 645
So. 2d 398, 404 (Fla. 1994).

39. Based on findings of fact herein, the FEC has failed
to prove by clear and convincing evidence that Lieutenant WIIls
W llfully used his authority as a police lieutenant for the
pur pose of influencing another person's vote in the election for
Pal m Beach County Sheriff or for the purpose of affecting that
el ection either in his remarks before the briefing on May 10,
2004, or in his remark to Oficer Creelman during the neeting in
Li eutenant WIlls's office on May 17, 2004.

RECOMVENDATI ON

Based on the foregoing Fi ndings of Fact and Concl usi ons of

Law, it is RECOMVENDED that the Florida El ecti ons Conm ssion

18



enter a final order dismssing inits entirety the Order of
Probabl e Cause entered agai nst Thomas L. WIls on March 4, 2005.
DONE AND ENTERED this 2nd day of Decenber, 2005, in

Tal | ahassee, Leon County, Florida.

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 2nd day of Decenber, 2005.

ENDNOTES

1/ Al references to the Florida Statutes herein are to the 2003
edition unl ess otherw se indicat ed.

2/ It is noted that all of the exhibits received into evidence
in this case, except for the deposition transcripts, were
consecutively nunbered by the parties and included in a single
not ebook. For ease in handling the record, the exhibits have
been separated into Joint Exhibits, Petitioner's Exhibits, and
Respondent's Exhi bits.

3/ Lieutenant Wlls's testimony regarding his remarks about the
Bradshaw rally is credited. A careful review of the evidence
reveal s that none of the wi tnesses precisely and distinctly
remenbered the sequence of events that occurred before the

May 10, 2004, briefing or the statements Lieutenant WIIls made
during the discussion relating to Bradshaw s candi dacy.

Sergeant Kelly read the PBA e-nmail before Lieutenant WIls
entered the briefing room By his own adm ssion, Sergeant Kelly
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made several strongly worded comrents about the loyalty that the
police officers owed to Bradshaw, but his testinony indicated
that he did not distinctly renenber Lieutenant WIlls's specific
coments. In addition, the persuasiveness of the testinony of
ot her officers who attributed to Lieutenant WIls the comments

t hat Bradshaw hired them and that they should support Bradshaw s
candidacy is significantly dimni shed because these officers did
not appear to distinguish between the coments nmade by Sergeant
Kelly and the comments nmade by Lieutenant WIIs.

4  Transcript at page 94.
°/  Transcript at page 89.
®/  Transcript at page 107.
'l Transcript at page 91.

8/  The FEC offered Officer Creelman's May 18, 2004, nenorandum
into evidence as Petitioner's Exhibit 10. Lieutenant WIlls

obj ected on the grounds that the nmenorandum was hearsay and t hat
the contents of the menorandum were irrelevant to the issues
presented in the Order of Probable Cause. After hearing
argunment from counsel and requesting a witten nenorandum on the
i ssue of whether the menorandum woul d be admi ssi bl e over
objection in a civil proceeding, the undersigned received the
menor andum i nt o evi dence subject to the l[imtations on the use
of hearsay in Section 120.57(1)(c), Florida Statutes, which
provi des: "Hearsay evidence may be used for the purpose of
suppl ementi ng or explaining other evidence, but it shall not be
sufficient initself to support a finding unless it would be
adm ssi bl e over objection in civil actions.”

The FEC argued in its Proposed Recommended Order that the
menor andum was adm ssi bl e over a hearsay objection in a civil
action because the statenents attributed to Lieutenant Wlls by
Oficer Creelman in the menorandum fell within exceptions to the
general rule that hearsay is inadm ssible. See § 90.802, Fla.
Stat. The FEC argued that the statenents were adm ssions by
Li eutenant WIlls; that the statenents were excited utterances on
the part of Lieutenant WIlls; and that the statenents were
statenents by Lieutenant Wlls relating to his nental,
enotional, or physical condition. The FEC s argunents that the
statenents attributed by Oficer Creelman to Lieutenant Wlls in
t he nmenorandum are admi ssible as exceptions to the hearsay rul e
are, however, rejected.
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It is apparent fromthe discussion of counsel regarding the
adm ssibility of Petitioner's Exhibit 10 (see transcript at
pages 79-83), the argunents nade by the FEC in its Proposed
Recommended Order, and the testinony elicited from O ficer
Creelman that the FEC s intent in introducing the menorandum
into evidence was to prove that Lieutenant WIlls uttered the
statenments attributed to him not that the statements were true.
The statenents attributed to Lieutenant WIls in the nmenorandum
do not, therefore, constitute hearsay because hearsay is defined
in Section 90.801, Florida Statutes, as "a statenent, other than
one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter
asserted.” (Enphasis added.)

There is, however, an additional consideration with respect
to the adm ssibility of Petitioner's Exhibit 10 over a hearsay
objection. The nmenorandumitself is an out-of-court statenent
made by O ficer Creelnan that the FEC offered to prove that the
matters asserted in the menorandumare true, that is, that
Li eutenant WIlls made the statenments and conducted hinself in
the manner attributed to himin the nmenorandum To be
considered in this proceedi ng as i ndependent evi dence of the
matters asserted in the nmenorandum the nenorandum nust fall
within an exception to the hearsay rule. This issue has not
been addressed by the FEC, but it woul d appear that the only
exception to the hearsay rule that could possibly apply is the
exception relating to recorded recoll ections.

Section 90.803, Florida Statutes, provides that the
followng is one type of out-of-court statenment that is not
i nadm ssi bl e as hear say:

(5) RECORDED RECOLLECTI ON. - - A nmenor andum or
record concerning a natter about which a

wi t ness once had know edge, but now has

i nsufficient recollection to enable the
witness to testify fully and accurately,
shown to have been nmade by the w tness when
the matter was fresh in the witness's nenory
and to reflect that know edge correctly. A
party may read into evidence a nenorandum or
record when it is admtted, but no such
menor andum or record i s adm ssible as an
exhi bit unless offered by an adverse party.
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In this case, the FEC failed to prove the predicate to the
adm ssibility of the nmenorandum because it did not establish
that O ficer Creelman had insufficient recollection of the
events in May 2004 to testify "fully and accurately” to the

i ncidents recorded in the nmenorandum Furthernore, the
menorandumitself is not admi ssible into evidence pursuant to
Section 90.803(5), Fla. Stat., because it was not offered by
Li eutenant WIlls, the adverse party.

Even t hough the nenorandum woul d not be adm ssi bl e over
objection in a civil action, Section 120.57(1)(c), Florida
Statutes, only prohibits the use of the nenorandum as
i ndependent support for a finding of fact. The contents of the
menor andum can, however, be considered if the matters asserted
in the nmenorandum suppl enment or explain other, non-hearsay
evidence in the record of this proceeding. |In this respect, the
material acts and statenents attributed to Lieutenant WIls in
t he nmenorandum are not supported by other evidence in the
record.

Even if the May 18, 2004, nenorandum were adm ssible over
objection in a civil action and could itself formthe basis for
a finding of fact, the nenorandum has virtually no evidentiary
value in this proceedi ng because the nmenorandum | acks
credibility in all material respects: Oficer Creelman's
testinmony at the hearing was inconsistent in a nunber of
particulars with the assertions he made in the nenorandum
Oficer Creelman's testinony regarding Lieutenant Wlls's
comments about Bradshaw and the rally was equivocal and prefaced
by "I believe" and "he said sonmething to the effect of," despite
havi ng been asked several tines during his testinony to read and
re-read portions of the May 18, 2004, nenorandum and O ficer
Creel man wrote the menorandum because he believed that
Li eutenant WIlls had reported "the incident" to Assistant Chief
Van Reet h.

%/ None of the police officers who were present in the briefing
room before the May 10, 2004, briefing and whose testinony was
presented as evidence in this proceeding felt that his or her
deci sion to support or not support Bradshaw was affected by

Li eutenant WIlIls's coments.
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COPI ES FURNI SHED

Eric M Lipman, Esquire

Fl ori da El ecti ons Comnr ssion
Collins Building, Suite 224

107 West Gai nes Street

Tal | ahassee, Florida 32399-1050

G Hal Johnson, Esquire

Fl ori da Pol i ce Benevol ent
Associ ation, Inc.

Post OFfice Box 11239

Tal | ahassee, Florida 32301

Barbara M Linthicum Executive Director
The Collins Building, Suite 224

107 West Gai nes Street

Tal | ahassee, Florida 32399-1050

Pat sy Rushing, Cerk

The Collins Building, Suite 224
107 West Gai nes Street

Tal | ahassee, Florida 32399-1050

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended O der should be filed with the agency that
will issue the Final Order in this case.
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